

fn an address to the nation a month after the tragic events of September 11, 
2001, President George W. Bush declared, “The American people are begin¬ 
ning to understand that we fight a two-front war against terror. We fight in 
Afghanistan...and we fight it at home here, to make sure America is as safe as possible.”’ 
President Bush went on to explain that “we welcome legal immigrants and we welcome 
people coming to America. We welcome the process that encourages people to come to 
our country to visit, to study, and to work. What we don’t welcome are people who come 
to hurt the American people.” 
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To wage the war against terror here in America, the 
President proposed on June 6, 2002, the creation of a per¬ 
manent, cabinet-level Department of Homeland Security 
(DHS) to unite essential agencies that must work more 
closely together: among them, the Coast Guard, the 
Border Patrol, the Customs Service, the Transportation 
Security Administration, the Federal Emergency Manage¬ 
ment Agency, and the Immigration and Naturalization 
Service. Employees of this new agency will come to work 
eveiy morning knowing their most importantjob is to pro¬ 
tect their fellow citizens.^ 

Following the President’s lead, the United States House 
of Representatives passed on July 26, 2002, the Homeland 
Security Act of 2002, H.R. 5005, creating the DHS, whose 
primary mission is to prevent terrorist attacks within the 
United States and reduce the vulnerability of the United 
States to terrorism. Within that Act, the House transferred 
detention and removal functions currently performed by 
the Commissioner of the Immigration and Naturalization 
Service (INS) to the new DHS.^ 

Similar legislation is now being considered in the 
United States Senate. Like the version of the bill passed by 
the House, the Senate’s bill (the National Homeland 
Security and Combating Terrorism Act of 2002) transfers 
to the DHS functions from other existing agencies, includ¬ 
ing the law enforcement components of the INS relating 
to detention and removal.^ While at the time this article 
was submitted for publication the Senate was still debating 
a provision of the bill related to civil sendee protections, 
the transfer of INS detention functions was not at issue. 
Accordingly, law enforcement officials can assume that 
responsibility for detaining illegal immigrants will soon be 
transferred out of the INS and into the new DHS. 

An Increase in the Number of Detainees 

While detention responsibilities have long been a core 
function of the INS,^ it was not until the passage of the 
Illegal Immigration Reform and Immigrant Responsibility 
Act of 1996 (IIRIRA) that the INS was required to detain 
aliens as a means for ensuring an alien’s participation in 
removal proceedings and compliance with removal 
orders.^^ In addition, IIRIRA eliminated any discretion on 
the part of INS in deciding whether to release certain 
aliens from detention, subjecting practically all noncitizen 
aliens convicted of committing a crime to incarceration. 
Accordingly, the Department of Justice (DOJ) estimates 
that the INS average daily detention population more than 
tripled from 5,532 to 19,533 between Fiscal Year (FY) 1994 
and FY 2001.’ In FY 2000 alone, INS detained more than 
188,000. 

On top of these increases, the government’s actions 
since September 11 has resulted in the detention of addi¬ 
tional noncitizen aliens, as government officials search for 
possible co-conspirators to the terrorist acts. According to 
figures published by the DOJ, the INS detained approxi¬ 
mately 1,200 individuals shortly after September 2001.^ 
Civil liberty organizations, however, dispute these figures, 
and believe that INS may have instead detained up to as 
many as 2,000 individuals.® Regardless of the actual num¬ 


ber of individuals detained as a result of September 11, any 
increase in the number of detainees has placed a strain on 
an already overtaxed federal detention system. 

An Overview of INS Detention Practices 

Typically, when an alien is apprehended by a border 
patrol agent at or near one of our borders, that alien is 
then transported to a border patrol station where the bor¬ 
der patrol decides whether to proceed with an adminis¬ 
trative or criminal proceeding against the alien. It is at this 
point that the detention process begins, as the border 
patrol determines whether the alien poses a flight risk or 
risk of danger to the community or is required to be 
detained pursuant to the law. The INS detention policy 
establishes four categories of aliens and characterizes them 
by the priority level of their detention. 

The first category of aliens includes those subject to 
mandator)^ detention. These aliens include those individ¬ 
uals being detained during immigration proceedings and 
those who have already been issued removal orders and 
are waiting to be removed. For both categories of aliens, 
the Immigration and Nationality Act, 8 U.S.C. §§ 1-14 
(INA) requires mandatory detention. For example. 
Section 235 of the INA requires arriving aliens who have 
been placed in expedited removal proceedings be placed 
in mandatoity detention, and Section 236(c) requires those 
aliens which are chargeable as terrorists—as well as all 
criminal aliens—to also be placed in mandatoity detention. 
Further, the INA also requires aliens who are subject to 
final orders of removal as criminals or terrorists to also be 
detained so that the government can execute their 
removal from the country. 

The second categoiy of aliens includes those for whom 
the law does not mandate detention, but still places a high 
priority on detention—including those who are deemed 
to be a danger to the community or a flight risk, as well as 
those who smuggle aliens into the country. The govern¬ 
ment will consider the severity of any crimes for which the 
alien has been convicted, whether the alien failed to 
appear for court, the alien’s ties to the community, and the 
alien’s prior history of violating U.S. immigration law. 

If there is no legal requirement for mandatory deten¬ 
tion and no significant risk of flight or danger to the com¬ 
munity, an alien may be released on his or her own 
recognizance, bonded out,*® or paroled into the commu¬ 
nity. These individuals make up the third category of 
aliens, and include inadmissible noncriminal aliens, i.e., 
those who are not placed in expedited removal status, as 
well as aliens who were smuggled into the country or 
apprehended at work sites. The government lists this third 
category of aliens as medium priority for detention pur¬ 
poses. The last category of aliens includes noncriminal 
aliens apprehended at the border and those who have not 
been referred for expedited removal. This fourth category 
of aliens receives a lower priority for detention purposes. 

Once a final order of removal is issued for an alien, the 
INS is also authorized—under Section 241(a) of the INA 
—to detain that alien during that 90-day removal period. 
Of course, if the alien is a criminal or terrorist, the deten- 
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tion is mandatory. Further, if the alien is not removed after 
the conclusion of the 90-day removal period, the INS has 
the authority to continue detaining the alien for a period 
of up to six months. “ If the alien is to be detained beyond 
the six-month period, the INS must release the alien if the 
government cannot rebut a showing by the alien that there 
is good reason to believe that there is no significant likeli- 


rections Corporation of America, Wackenhut Corrections 
Corporation, Cornell Corrections, Inc., and Correctional 
Seiwices Corporation. In most cases, the INS contracts with 
these companies for a three-year base period, with the abil¬ 
ity to exercise one-year options for an additional five years. 

Finally, the INS also contracts with state and local jails 
on a reimbursable detention day basis. More specifically. 


While IGAs are not subject to federal procurement statutes, they are governed by 
special rules concerning proper parties, mandatory substantive provisions, 
appropriate processes of execution and approval, and other matters of form. 


hood of removal in the reasonably foreseeable future.*^ In 
the event that the alien is a terrorist or an especially dan¬ 
gerous individual, the INS is permitted to detain that indi¬ 
vidual despite the fact that the six-month period has 
elapsed and removal of the individual is unlikely in the rea¬ 
sonably foreseeable future.*^ 

Sources of INS Detention Space 

To effectuate the detention policies of the INA, the INS 
relies upon four sources for detention space: (I) INS- 
owned Service Processing Centers, (2) facilities jointly 
operated by INS and the Bureau of Prisons (BOP), (3) 
contracts with private vendors, and (4) state and local 
jails.According to DOJ statistics, in 1994, 43 percent of 
detainees were housed in facilities owned and operated by 
the government, while 50 percent were housed in state and 
local facilities, and only 6 percent were housed in private 
facilities. By 2001, however, only 29 percent of detainees 
were housed in federal facilities, while 58 percent were 
housed in state and local facilities and 13 percent were 
housed in private facilities. 

With regard to the INS Service Processing Centers 
(SPCs), these facilities are both owned and operated by 
the INS. Currently, the INS has SPCs in Aguadilla (Puerto 
Rico), Batavia (NewYork), El Centro (California), El Paso 
(Texas), Florence (Arizona), Miami, Los Fresnos (Texas), 
San Pedro (California), and New York City (New York). 
The INS also has an SPC in Buffalo, New York, which it 
shares with the U.S. Marshals Seiwice, which utilizes 150 of 
the 450 beds in the facility.*® 

Currently, the only facility jointly operated by the INS 
and the BOP is the Federal Detention Center (FDC) in 
Oakdale, Louisiana. This facility is most known for the 
1987 uprising which occurred there, in which Mariel 
Cuban detainees staged an eight-day rebellion after learn¬ 
ing that they were being sent back to Cuba. Today, FDC 
Oakdale houses approximately 1,169 male detainees*’ 
awaiting adjudication at the Oakdale Immigration Court 
or deportation. 

In addition, INS currently has seven contract detention 
facilides. These facilities are located in Denver, Houston, 
Laredo, Seattle, Elizabeth (New Jersey), Queens (New 
York), and San Diego, and operated (and in some cases 
owned) by private correction providers, such as Cor- 


in 1982, the Office of Management and Budget (OMB) 
authorized the INS to use Intergovernmental Agreements 
(IGAs) to acquire detention space. Mdiile IGAs are not sub¬ 
ject to federal procurement statutes, they are governed by 
special rules concerning proper parties, mandatoiy sub¬ 
stantive provisions, appropriate processes of execution and 
approval, and other matters of form. 

A Material Weakness in INS Detention Resources 

Despite what appears to be ample sources of detention 
space, the INS continues to face a shortage of necessary 
bed space. Dating back to September 1989, officials within 
the DOJ began noticing a “material weakness” in the gov¬ 
ernment’s detention space and infrastructure.*® More 
specifically, detention space had become a management 
challenge as both the INS and the US Marshals Service 
(USMS) competed for the existing, but limited, detention 
resources. 

Mdiile the INS faced mandatoiy detention requirements 
under the IIRIRA, the USMS began experiencing a short¬ 
age in detention space near federal court cities, which was 
forcing the agency to transport prisoners to facilities 
located in other, distant states.*® As a result of these dra¬ 
matic increases in the number of INS and USMS 
detainees, the DOJ Inspector General (DOJ IG) listed 
detention space and infrastructure as one of DOJ’s top 
management challenges during Fiscal Year 2001.^® In par¬ 
ticular, the DOJ IG noted that obtaining and efficiently 
managing detention space for the USMS and the INS 
remains a top management challenge. Further, the DOJ 
IG noted that in light of the government’s response to the 
September 11 attacks, the INS may need additional deten¬ 
tion space.^* 

Criticism of DOJ Detention Procurement Policies 

Part of the criticism of DOJ’s management of detention 
space related to the government’s procurement of deten¬ 
tion space from state and local jails, as well as private con¬ 
tractors. As discussed above, the INS regularly procures 
bed space from state and local jails through the use of 
IGAs. However, between 2000 and 2001, the DOJ IG con¬ 
ducted numerous audits of INS IGAs and discovered that 
the government was often being overcharged by the 
state/local provider. For example, the DOJ IG reviewed 
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the IGA with a county government and discovered that INS 
was overcharged a total of $6.1 million.^^ The DOJ IG also 
audited an IGA with the Government of Guam, finding 
that between 1998 and 2000, the INS overpaid Guam more 
than $3.6 million.^^The DOJ IG concluded that INS had 
not yet settled on a procurement process to obtain deten¬ 
tion space in a manner that meets prudent business prac¬ 
tices and existing procurement regulations.^** 

However, the DOJ IG’s criticism was not limited to INS 
use of IGAs. The DOJ IG was also very critical of the gov¬ 
ernment’s use of private contracts to obtain detention 
space. In particular, in a 2001 investigation of private 
detention services, the DOJ IG expressed concern over the 
government’s practice of relying on only a few private con¬ 
tractors.^® The DOJ IG noted that the BOP, the USMS, and 
the INS had not developed a coordinated contingency 
plan to address the loss of bed space if a private provider 
was unable to continue operations on a large scale. The 
DOJ IG concluded that without coordinated contingency 
planning, the disruption of contract detention services 
could lead to a host of legal, health, financial, logistical, 
safety, and security issues. 

Authority to Enter into More Flexibie Detention Agreements 

Many of the problems addressed by the DOJ IG are the 
direct result of limitations placed on the government when 
it acquires ser\ices from state, local, or private detention 
providers. For example, federal procurement law imposes 


term limitations on standard service contracts, including 
service contracts with private detention providers. These 
limitations result in a disconnect between the services 
being provided (construction and operation of a deten¬ 
tion facility) and the debt financing necessary to perform 
that contract. 

Private detention financiers who provide the capital 
used to construct the facility want the private detention 
contractor to amortize its costs over the base period. 
However, the base period of a standard service contract 
cannot extend beyond five years.*^® Accordingly, the cost to 
finance a private detention facility is often too high or 
financing is not available at all. 

Furthermore, although the INS can enter into an IGA 
(which is outside the scope of federal procurement law) 
for detention services, there are limitations regarding par¬ 
ties to an IGA. More specifically, possible parties to a DOJ 
IGA only included agencies and departments of state gov¬ 
ernments, as well as other territorial agencies and depart¬ 
ments of the U.S. Government.^^ The INS cannot enter 
into an IGA with a private detention provider.^® 

To remedy this problem and provide greater flexibility 
to the government when acquiring detention services, 
Congress included the following language in the 2001 DOJ 
Appropriations Act: 

SEC. 119. Notwithstanding any other provision of 
law, including section 4(d) of the Service Contract 
Act of 1965 (41 U.S.C. 353(d)), the Attorney General 
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hereafter may enter into contracts and other 
agreements, of any reasonable duration, for 
detention or incarceration space or facili¬ 
ties, including related services, on any rea¬ 
sonable basis. 

Shortly after the passage of this language, 
the Attorney General delegated this authority 
to the INS Commissioner, authorizing the INS 
to now enter into innovative detention con¬ 
tracts with terms that are more flexible than 
standard service contracts. In particular, the 
phrase “notwithstanding any other provision of 
law,” unequivocally gives the INS discretion to 
purchase detention services outside the confines of tradi¬ 
tional procurement regulations.^® Aiguably, the only limi¬ 
tation on detention contracts beUveen the INS and state, 
local, or private providers is that the agreements must be 
for a reasonable duration and on a reasonable basis. 

Acquiring Detention Space for Homeland Security 

This brings us back to homeland security and DHS’s 
ability to acquire detention space for homeland security. 
Initially, the House version of the Homeland Security Act 
of 2002, as proposed, would have allow^ed DHS flexible 
procurement policies to cany out its mission. More specif¬ 
ically, die legislation w^ould have exempted DHS from com¬ 
plying with the Federal Property and Administrative 
Ser^dces Act, the Competition In Contracting Act, and pos¬ 
sibly even the Federal Acquisition Regulation.®® This lan¬ 
guage w^ould have allowed the DHS flexibility w^hen 
procuring detendon sernces. How^ever, in the final passage 
of the bill creating DHS, the House of Representatives 
dropped the provision allowing DHS procurement flexi¬ 
bility. Accordingly, the new DHS will need to rely on the 
transfer of the authority under Section 119 (discussed 
above) which was initially given to the Attorney General 
(and later delegated to the INS) for flexibility in procuring 
detention services. T)pically, when oversight of an agency 
is shifted from one cabinet department to another, the 
agency continues to operate under previous delegations 
until the new^ supervising department promulgates new 
regulations or such authority is otherwise statutorily 
revoked.®’ For example, when the United States Coast 
Guard was transferred from the Department of Commerce 
(DOC) to the Department of Transportation (DOT), the 
Coast Guard functioned under the authority delegated to 
it by DOC until the DOT either revoked or expanded that 
authority. Absent congressional action, the new^ DHS 
Secretary wdll have discretion whether to continue to grant 
INS wdth the authority of Section 119 or revoke it.®^ 

Possible Applications of DHS Authority to 
Procure Detention Services 

Assuming the DHS Secretary will authorize INS flexi¬ 
bility to procure detention service contracts, the new DHS 
could enter into a contract wdth a private detention com¬ 
pany wdiich allows for an extend performance period.®® 
Under this scenario, the DHS ^vould enter into a long-term 
agreement, for perhaps 20 years, wdth a contractor who 


would design, build, own, and operate the facil¬ 
ity. Under this scenario, the DHS could even 
make it a condition of the procurement that at 
the end of the contract—or if the government 
terminates the contract early—the government 
w^ould either lease or acquire the facility at fair 
market value. Under this option, the contrac¬ 
tor could obtain capital (to build the facility) at 
more favorable rates, wdiile the DHS could 
reduce any risk associated with the possibility 
that the pro^dder might go bankrupt. 

Another option for the DHS w'^ould be to 
bifurcate the private detention procurement 
process—with one contractor designing, building, and 
owming the facility and another contractor operating and 
managing the facility. The advantage for the DHS under 
this bifurcated process is that it separates control of the 
facility from the operation of the facility. In other words, 
since one contractor would own the facility and one con¬ 
tractor would operate the facility, it is unlikely that the gov¬ 
ernment w^ould face a situation where both contractors 
experienced complete financial failure. For the operating 
contractor, this process offers a straight service contract 
without the added costs of financing the construction of 
the facility. For the design/build/own contractor, the 
advantages are that the government finances the con¬ 
struction of the facility—although the owning contractor 
may have concerns regarding the maintenance of the 
facility.®^ 

Finally, still another option for the DHS would be to 
enter into a consortium or multiparty agreement with a 
state/local department of corrections and a private cor¬ 
rections provider. As noted above, the INS has been lim¬ 
ited to entering into IGAs with local governments to carry 
out functions or services on behalf of the federal govern¬ 
ment. However, a private corrections pro\dder could be a 
party to a multiple or consortium agreement with the DOJ 
under a Section 119 agreement. 

Conclusion 

In discussing the nation’s homeland security efforts, 
Angela Styles of the White House Office of Federal 
Procurement Policy has said: “If there has ever been a time 
when the government needs to expand and fortify its base 
of suppliers for both goods and services, this is the time.”®^ 
Nowhere is this more evident than in the procurement of 
detention space—a problem which has plagued the INS 
since 1989. However, with authority to procure detention 
services outside traditional procurement regulations, the 
new Department of Homeland Security will have a weapon 
in its arsenal to combat terrorism here at home. ”«) 
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